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 National Coalition For Men Carolinas (NCFMC) 
 

 
June 28, 2019 

 

The Honorable Lamar Alexander  

The Honorable Patty Murray 

The Honorable Richard Burr 

The Honorable Tim Scott 

The Honorable Susan Collins 

The Honorable Tim Kaine 

The Honorable Maggie Hassan 

The Honorable Tammy Baldwin 

Committee on Health, Education, Labor & Pensions  

428 Senate Dirksen Office Building Washington, DC 20510  

 

Re: Addressing Campus Sexual Assault While Ensuring Student Due Process Rights. 

 

 

Dear Senators,  

 

I am writing to you in my capacity as President of the Carolinas chapter of the National Coalition 

For Men (NCFM), the oldest men’s human rights origination in America and a 501(c)(3) 

registered non-profit organization dedicated to ensuring fair and equitable treatment for all 

mankind.  

 

We advocate on behalf of college students that have been discriminated in Title IX related 

campus disciplinary hearings (which are almost exclusively male students). In recent years, we 

have worked with well over a hundred students and their families across the country as they try 

to navigate a flawed college disciplinary system incapable of providing a fair and reliable process 

related to investigating and adjudicating allegations of campus sexual misconduct.  

 

We are addressing this letter to you as a group as it is reported in the media that the eight of you 

are working diligently to tackle one of the most contentious issues in higher education – how 

colleges should respond to allegations of sexual misconduct as part of the HEA reauthorization 

work. We applaud you for seeking a bipartisan solution to this complex, multi-faceted issue. 

 

Affording Fundamental Fairness 

 

Colleges and universities across the country are failing to afford their students due process and 

fundamental fairness in their disciplinary proceedings. These institutions investigate and punish 

offenses ranging from vandalism and housing violations to felonious acts of sexual assault, 

handling many cases that are arguably better left to courts and law enforcement. But their 
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willingness to administer what is effectively a shadow justice system has not been accompanied 

by a willingness to provide even the most basic procedural protections necessary to fairly 

adjudicate accusations of serious wrongdoing.1 

 

Just how badly are colleges and universities across the country failing to afford accused students 

due process and fundamental fairness in their disciplinary proceedings? We cite recent data as 

provided in the Foundation for Individual Rights in Education (FIRE) Spotlight on Due Process 

2018 report: 

 

• Nearly three quarters (73.6%) of America’s top 53 universities do not guarantee students 

that they will be presumed innocent until proven guilty. 

• Only slightly more than half of schools (52.8%) require that fact-finders—the 

institution’s version of judge and/or jury—be impartial. 

• Fewer than one third of institutions (30.2%) guarantee a meaningful hearing, where each 

party may see and hear the evidence being presented to fact-finders by the opposing 

party. 

• 47 out of the 53 universities studied receive a D or F grade from FIRE for at least one 

disciplinary policy, meaning that they fully provide no more than 4 of the 10 elements of 

a fair procedure that FIRE rated. 

• Most institutions have one set of standards for adjudicating charges of sexual misconduct 

and another for all other non-academic charges. 86.8% of rated universities receive a D or 

F for protecting the due process rights of students accused of sexual misconduct.2 

 

Accused male students have been subjected to and victimized by an inequitable, biased and 

discriminatory Title IX campus adjudication process that has often and rightfully been described 

as a kangaroo court in which the accused (male) student is predetermined guilty, denied due 

process and almost always summarily expelled or long-term suspended.  

 

It is our fervent hope and desire that Congress would utilize the HEA reauthorization to codify 

due process protections for college students that would provide for a presumption of innocence, 

ensure fair and equitable treatment of all parties and that establish foundational due process 

requirements such as timely notice, live hearings to include the meaningful presentation of all 

evidence and the direct cross-examination of witnesses in order to establish fair and reliable 

determinations. 

 

Due Process Remedies Bias and Discrimination 

 

One area that this committee would be wise in examining is that of bias favoring one sex over 

another, an issue that Federal courts are taking particular notice: 

  

“…our courts have also heard scores of cases filed by male students against colleges and 

universities that expelled them for sexual misconduct, and therefore Title IX has also 

come to stand for the idea that schools must give accused students a fair process. This 

                                            
1 Foundation for Individual Rights in Education (FIRE) Spotlight on Due Process 2018 (https://www.thefire.org/spotlight/due-

process-reports/due-process-report-2018/) 
2 Ibid 

https://www.thefire.org/spotlight/due-process-reports/due-process-report-2018/
https://www.thefire.org/spotlight/due-process-reports/due-process-report-2018/
https://www.thefire.org/spotlight/due-process-reports/due-process-report-2018/
https://www.thefire.org/spotlight/due-process-reports/due-process-report-2018/
https://www.thefire.org/spotlight/due-process-reports/due-process-report-2018/
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evolution in Title IX’s meaning came about because courts perceived many of the 

expulsion procedures as unfair. Courts chose to read Title IX’s ban on sex discrimination 

to demand fair treatment of the accused, despite the considerable leeway that schools 

were supposed to have over student discipline. In a 2016 case, a male student disciplined 

for sexual misconduct sued Columbia University under Title IX, alleging that the 

investigative process was unfair; the Second Circuit Court of Appeals held that an 

institution’s motivation “to favor the accusing female over the accused male,” in order to 

shield itself from lawsuits or criticism for not protecting women from sexual assault, 

could be evidence in itself of unlawful sex discrimination against males.”3 

 

While recognizing that no law or regulation can completely eliminate gender (or racial) bias 

from the system, bias can be reduced by expanding the evidence considered by decision-makers. 

Less evidence results in more decisions based on bias and stereotypes. Bias is so flagrant in low-

evidence decisions that one doesn’t need to look far to find not just individual instances of 

discrimination, but systemic discrimination leading to class-action lawsuits, in areas like police 

stops, or stop-and-frisk policies.4 The remedy? Fuller investigations which seek and gather more 

evidence and which will deliver fewer decisions tainted by gender bias or stereotypes. 

 

Live Hearings and Cross-Examination Required to Assess Credibility 

 

Congress should create legislation directing institutions of higher education to provide grievance 

procedures that provide for a live hearing that requires the hearing officer(s) to permit each party 

to ask the other party and any witnesses all relevant questions and follow-up questions, including 

those that challenge credibility.  

 

Providing for cross-examination during a hearing is consistent with the U.S. Court of Appeals for 

the Sixth Circuit which held that in conducting Title IX investigations, colleges and universities 

are required to provide parties an opportunity to cross-examine witnesses in the presence of a 

neutral fact-finder in cases hinging on the credibility of such witnesses. Doe v. Baum, et al., Case 

No. 17-2213 (6th Cir. Sept. 7, 2018).   

 

In this regard, we recommend that Congress recognize cross examination as the "greatest legal 

engine ever invented for the discovery of truth” and would note that denying cross-examination 

can violate both state and federal law.  As noted by Hans Bader, "Under many state APAs, 

students have a right to cross-examine their accuser, as courts have made clear in cases such 

as Arishi v. Washington State University, 385 P.3d 251 (Wash. App. 2016) and Liu v. Portland 

State University, 383 P.3d 294 (Or. App. 2016)."  Hans Bader, Time to Ed Obama-Era Fed 

Micromanagement of Colleges Under Title IX, CNS News, Feb. 22, 2017.5  

 

It is our view that Title IX related legislation should allow cross-examination required by state or 

federal law, even if it does not require it, because the Supreme Court suggested in 

its Davis decision that colleges should be free to do things required by statutes or constitutional 

                                            
3 Jeannie Suk Gersen, “The Transformation of Sexual-Harassment Law Will Be Double-Faced”, The New Yorker, (December 20, 
2017), https://www.newyorker.com/news/news-desk/the-transformation-of-sexual-harassment-law-will-be-double-faced  
4 "Driving While Black' in Maryland," ACLU, www.aclu.org/cases/driving-while-black-maryland 
5 https://www.cnsnews.com/commentary/hans-bader/time-end-obama-era-fed-micromanagement-colleges-under-title-ix. 

http://www.opn.ca6.uscourts.gov/opinions.pdf/18a0200p-06.pdf
https://kcjohnson.files.wordpress.com/2013/08/wash-state-opinion.pdf
http://law.justia.com/cases/oregon/court-of-appeals/2016/a152675.html
http://law.justia.com/cases/oregon/court-of-appeals/2016/a152675.html
https://www.newyorker.com/news/news-desk/the-transformation-of-sexual-harassment-law-will-be-double-faced
http://www.aclu.org/cases/driving-while-black-maryland
https://www.cnsnews.com/commentary/hans-bader/time-end-obama-era-fed-micromanagement-colleges-under-title-ix
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safeguards, even if they prevent disciplinary action that would otherwise be required by Title 

IX. See Davis v. Monroe County Board of Education, 526 U.S. 629, 649 (1999) (observing that 

schools are free to avoid doing something that would "expose it to constitutional or statutory 

claims" against them, in response to the dissent's objection that discipline would otherwise 

violate state or federal law in many cases). 

 

The Davis decision suggests that accommodating rights (even state-law rights that might 

otherwise by overridden by the Constitution's Supremacy Clause if they conflict with Title IX) is 

a permissible thing. Title IX is not a due-process statute, but it does accommodate statutory and 

constitutional procedural rights. Thus, Title IX regulations should require colleges to allow 

provisions like cross-examination that are required by state statutory law, not merely if it is 

required by federal constitutional due-process law. 

 

Standard of Evidence 

 

We firmly believe that it is necessary to require a uniform standard of evidence for Title IX cases 

rather than leave the option to schools to choose a standard, and strongly recommend that 

Congress write legislation enacting clear and convincing evidence as the proper standard.  

 

Title IX grievance proceedings are analogous to various kinds of civil administrative 

proceedings, which often employ a clear and convincing evidence standard. See Nguyen v. 

Washington Dept: of Health, 144 Wash. 2d 516 (2001) (requiring clear and convincing evidence 

in sexual misconduct case in a professional disciplinary proceeding for a medical doctor as a way 

of protecting due process); Disciplinary Counsel v. Bunstine,136 Ohio St. 3d 276 (2013)  (clear 

and  convincing evidence applied in sexual harassment case involving lawyer).  

 

These cases recognize that, where a finding of responsibility carries particularly grave 

consequences for a respondent's reputation and ability to pursue a profession or career, a higher 

standard of proof can be warranted. This same logic applies to students who are about to 

matriculate and enter a profession or career which they invested themselves in through their 

studies at a recipient institution. 

 

Three different standards are used in courts of law. It is widely recognized that each of the three 

judicial standards of proof requires a different level of confidence in the facts supporting a 

decision, namely: 

 

- beyond a reasonable doubt requires at least 95% confidence that the facts support a guilty 

verdict 

- clear and convincing requires at least 70-75% confidence that the facts support the 

decision 

- preponderance of evidence requires at least 50.1% confidence that the facts support the 

decision.                                                                                                                                                                                                                                         

 

Given that it only requires a 50.1% confidence level to find a student responsible, a 

preponderance of evidence standard is far too low a bar for a matter as serious sexual assault 

especially when one considers the irrevocable harm that awaits a guilty finding.  
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Furthermore, the courts have likewise found that the preponderance standard is too low a 

standard. In J. Lee v. The University of New Mexico (No. CIV. 17-1230 JB\LF), the Court stated: 

 

“[T]he Court concludes that preponderance of the evidence is not the proper standard for 

disciplinary investigations such as the one that led to Lee’s expulsion, given the 

significant consequences of having a permanent notation such as the one UNM placed on 

Lee’s transcript.”  

 

This ruling is the first to hold explicitly that the preponderance standard is constitutionally 

improper. It’s worth noting that Judge Browning also held that Lee pled plausible due process 

concerns because UNM does not provide an evidentiary hearing in sexual misconduct cases, 

while doing so in other disciplinary matters. 

 

Given the gravity of charges of sexual harassment, and the need for both claimant and 

respondent to have confidence that the system will reach the truth, universities must use a 

standard that yields reasonable certainty. The preponderance of evidence standard, which permits 

recipients to assign responsibility on the basis that the respondent is “more likely than not” 

guilty, fails to yield sufficient certainty and is therefore inappropriate. Congress should direct 

universities to use a clear and convincing standard in order to ensure a greater degree of 

confidence in school decisions which would benefit both complainants and respondents equally. 

 

Conduct Actionable as Harassment under Title IX 

 

We believe that it is absolutely vital that universities understand their legal obligations including 

what conduct is actionable as harassment under Title IX, the conditions that would initiate a 

mandatory response by the recipient, and the particular requirements that such a response should 

meet so that recipients protect the rights of their students to access education free from sex 

discrimination, gender bias or both. 

 

Congress should enact legislation that clearly and concisely defines sexual harassment. We 

strongly urge developing a definition of sexual harassment that is consistent both with the text of 

Title IX and with the Supreme Court's decisions in Gebser and Davis which defines sexual 

harassment as “unwelcome conduct on the basis of sex that is so severe, pervasive, and 

objectively offensive that it denies a person access to the recipient's education program or 

activity.” 

 

In closing, we would echo the sentiments expressed by Patricia Hamill, a partner at the 

Philadelphia law firm Conrad O’Brien, P.C., and Chair of that firm’s nationwide Title IX, Due 

Process and Campus Discipline practice who testified at this year’s HELP hearing on this subject 

who stated: 

 

“I believe both complainants and respondents have a right to be heard. Neither has a 

right to be automatically believed. If we want fair processes for ourselves and our loved 

ones, we must support fair processes across the board, and not abandon our basic 

principles of justice because of the nature of the accused conduct or the unpopularity of 

the accused.”  
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We wholeheartedly agree with Ms. Hamill and ask that the work you are currently conducting 

embraces the constitutional requirement that a presumption of innocence be provided to accused 

citizens and that fairness to all parties is the bedrock which any new Title IX related legislation 

rests upon. 

 

Respectfully,  

 

 

Gregory J. Josefchuk 

President 

National Coalition For Men Carolinas (NCFMC) 

P.O. Box 274 

Sherrills Ford, NC 28673 

Tel: (828) 478-2281 

www.ncfmcarolinas.com 

  

http://www.ncfmcarolinas.com/

