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              Testimony of Families Advocating for Campus Equality 
                          Senate Committee on Appropriations,  
     Subcommittee on Labor, Health and Human Services, and Education  
    Department of Education, Office for Civil Rights 2017 Funding Request 
                                  	

                                                             April 15, 2016
 

    The Honorable Thad Cochran, Chairman       The Honorable Barbara Mikulski, Vice Chairwoman  
    Senate Committee on Appropriations             Senate Committee on Appropriations  
    Washington, D.C. 20510               Washington, D.C. 20510  

 
    The Honorable Roy Blunt, Chairman              The Honorable Patty Murray, Ranking Member  
    Subcommittee on Labor, Health and               Subcommittee on Labor, Health and  
    Human Services, and Education               Human Services, and Education  
    Senate Committee on Appropriations              Senate Committee on Appropriations  
    Washington, D.C. 20510                Washington, D.C. 20510 

 
Dear Chairman Cochran, Vice Chairwoman Mikulski, Chairman Blunt, Ranking Member Murray:  
 
Families Advocating for Campus Equality, a national 501(c)(3) nonprofit (FACE),1 submits this 
testimony in response to a March 17, 2016 letter signed by Senators Kirsten Gillibrand, Dean 
Heller, Claire McCaskill and nineteen other Senators, 2  requesting the Appropriations 
Subcommittee on Labor, Health and Human Services, and Education increase funding for the 
Department of Education’s Office for Civil Rights (OCR) by “at least $137.7 million in Fiscal Year 
2017” (March 17th Letter). This would inflate OCR’s 2017 budget by nearly 30% over 2016.3 

FACE respectfully asks this Subcommittee to deny this and any other request for increased 
funding that will enable OCR to continue to enforce directives4 issued in violation of the 
Administrative Procedure Act (APA),5 or contrary to preexisting law or judicial precedent.6 
 
OCR’s Unlawful Expansion of Institutions’ Responsibilities 

FACE recognizes that sexual harassment is unacceptable and those found responsible should be 
sanctioned accordingly. In pursuing this objective, however, OCR has unlawfully expanded the 
nature and scope of postsecondary institutions’ responsibility to address sexual harassment by: 
(1) broadening the U.S. Supreme Court definition of sexual harassment, which limited “sexual 

																																																								
1 FACE’s mission is to ensure equal treatment in campus sexual harassment proceedings. http://www.facecampusequality.org. 
2 Most March 17th Letter cosigners are cosponsors of the controversial Campus Accountability and Safety Act (CASA, S. 590.)  
3 OCR’s 2016 budget was $107 million. Cohn, Joseph, “Congressional Budget Deal includes Unfortunate Increase in OCR’s 
Budget, December 17, 2015, https://www.thefire.org/congressional-budget-deal-includes-unfortunate-increase-in-ocrs-budget/. 
4 OCR “directives” or “guidances” on sexual harassment include: 1997 Sexual Harassment Guidance; January 19, 2001 Revised 
Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third Parties; January 25, 2006 
Dear Colleague Letter; 2008 Sexual Harassment: It's Not Academic; October 26, 2010 Dear Colleague Letter; April 4, 2011 Dear 
Colleague Letter; April 4, 2011 Know Your Rights; April 29, 2014 Questions and Answers on Title IX and Sexual Violence; April 29, 
2014 Know Your Rights about Title IX and Sexual Violence; and October 2015 Frequently Asked Questions about Sexual 
Harassment, Including Sexual Violence. Source: http://www2.ed.gov/about/offices/list/ocr/sexharassresources.html. 
5 APA informal rulemaking requires “interested persons [have] a reasonable and meaningful opportunity to participate.” 5 USC. § 
553. OCR complied with the APA only for its 1997 Sexual Harassment and 2001 Revised Sexual Harassment Guidances.  
6 Although OCR claims its directives are not subject to the APA because they merely interpret preexisting law, Sen. James 
Lankford and others have criticized OCR for failing to identify the “precise governing statutory or regulatory language that support 
their sweeping policy changes.” Sen. Lankford Letter to Dept. of Ed. Acting Secretary John King, January 7, 2016, 
http://www.lankford.senate.gov/imo/media/doc/Sen.%20Lankford%20letter%20to%20Dept.%20of%20Education%201.7.16.pdf; 
see also Schmidt, Peter, “Education Department Defends Its Approach to Title IX in Face of Senate Pressure,” The Chronicle of 
Higher Education, February 19, 2016, http://chronicle.com/article/Education-Dept-Defends-Its/235370. See also infra note 12. 
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harassment” for which institutions are responsible to that which is “severe, pervasive and 
objectively offensive,”7 and (2) improper use of compulsory language (e.g., “must” or “require”) 
in “guidance” issued without APA compliance. 8  OCR has guaranteed institutions’ 
implementation of its directives by subjecting them to onerous Title IX investigations, publicizing 
their names prior to findings of wrongdoing, and threatening to withhold their federal funding.9  
 
OCR-Mandated Orwellian, and Due Process-Deficient Procedures 

In its zeal to protect sexual harassment victims, OCR has created a new class of victims: those 
accused of sexual misconduct. OCR has demanded institutions implement victim-centered 
disciplinary policies that undermine the neutrality of campus investigators and adjudicators, who 
then must choose between fundamental fairness for accused students or their employers’ 
continued receipt of federal funding. OCR also has heightened the likelihood of guilt findings by 
failing to require resources or support for potentially innocent and frequently traumatized 
accused students, and by prohibiting postsecondary institutions from providing due process 
procedures designed to ensure decision-making is fair and determinations are accurate.  

Since issuance of OCR’s April 4, 2011 Dear Colleague Letter (2011 DCL), over 100 known 
lawsuits10 have been filed in state and federal courts by students subjected to ambiguous 
behavioral standards, presumptions of guilt, Orwellian disciplinary policies, result-driven 
investigations, and decisions formulated as a hedge against OCR sanctions.11 These lawsuits 
do not represent the hundreds of additional silent, disenfranchised, indigent, minority and/or 
scholarship students who have turned to FACE for support because they do not have resources 
to file lawsuits allowing them to vindicate their reputations or complete their education. 

The clamor for fairness and due process in campus disciplinary proceedings has been 
deafening; among the protests,12 twenty-eight Harvard Law professors objected that OCR’s 
directives “lack the most basic elements of fairness and due process, are overwhelmingly 
stacked against the accused, and are in no way required by Title IX law or regulation;”13 sixteen 
University of Pennsylvania law professors warned campus sexual assault has become “a 
justification for shortcuts in our adjudicatory processes;”14 and a Harvard civil rights professor 
called OCR policies “madness.”15 Senator Marco Rubio recommended “additional efforts to 
																																																								

7 Davis v Monroe County Bd. Of Ed., 526 US 629, 651-653 (1999). 
8 Bader, Hans, "Dept. of Ed's Sexual Harassment Guidance Radically Expands Harassment Liability,” CNSNews.com, March 2, 2015, 
http://www.cnsnews.com/commentary/hans-bader/dept-eds-sexual-harassment-guidance-radically-expands-harassment-liability. 
9 Halley, Janet, Commentary, “Trading the Megaphone for the Gavel in Title IX Enforcement; Backing off the hype in Title IX 
enforcement,” Harvard Law Review Forum, February 18, 2015, Harvard Law Review, Vol. 128:103 (2015) 
http://harvardlawreview.org/2015/02/trading-the-megaphone-for-the-gavel-in-title-ix-enforcement-2/. 
10 There are undoubtedly many more lawsuits filed in state courts across the U.S. which do not have searchable databases and 
therefore are not listed in the Boys and Men in Education database, http://titleixforall.knackhq.com/due-process-lawsuits#database/. 
11 Halley, supra, note 9; Yoffe, Emily, “The College Rape Overcorrection,” Slate.com, December 7, 2014, 
http://www.slate.com/articles/double_x/doublex/2014/12/college_rape_campus_sexual_assault_is_a_serious_problem_but_the_efforts.html. 
12 Here are just a few of the countless sources which have criticized OCR for its excesses: Press Release: “Academics and Legal 
Experts Agree: Dept. of Education Actions Are Clearly Executive Overreach; Attorneys: Department of Education By Passes Public 
Scrutiny and Law-Making Process,” February 25, 2016, https://www.lankford.senate.gov/news/press-releases/academics-journalists-and-legal-
experts-agree-with-senator-lankford-dept-of-education-actions-are-clearly-executive-overreach; Press Release, “Public Opposition to Campus 
Sex Assault Policies is Widespread, Polls Show,” Stop Abusive and Violent Environments, November 18, 2014, 
http://www.saveservices.org/2014/11/pr-public-opposition-to-campus-sex-assault-policies-is-widespread-polls-show/; Richardson, Valerie, “Civil 
rights commissioners: Rein in education administration on ‘unlawful’ bullying, sexual assault policies,” The Washington Times, 
March 4, 2015, http://www.washingtontimes.com/news/2015/mar/4/civil-rights-commissioners-rein-admin-unlawful-bul/?page=all. 
13 Opinion, “Rethink Harvard’s sexual harassment policy,” The Boston Globe, October 15, 2014, 
http://www.bostonglobe.com/opinion/2014/10/14/rethink-harvard-sexual-harassment-policy/HFDDiZN7nU2UwuUuWMnqbM/story.html. 
14 Schow, Ashe, “UPenn law professors speak out against new campus sexual assault policy,” Washington Examiner, February 18, 
2015, http://www.washingtonexaminer.com/upenn-law-professors-speak-out-against-new-campus-sexual-assault-policy/article/2560365. 
15 Palazzolo, Joe, “Harvard Law Professor: Feds’ Position on Sexual-Assault Policies Is ‘Madness,’” Wall Street Journal, December 
31, 2014, http://blogs.wsj.com/law/2014/12/31/harvard-law-professor-feds-position-on-sexual-assault-policies-is-madness/. 
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protect due process on campus” because “false allegations of sexual assault” destroy lives,16 

the American Association of University Professors cautioned that OCR-mandated policies have 
“upended due process rights,”17 and Cornell law faculty agreed those policies “are Orwellian.”18  

 
No Legitimate Justification for Additional OCR Funding 

The March 17th Letter declares increased funding is of “utmost importance” “to hire and train 
additional staff to conduct compliance reviews and investigate alleged violations of Title IX and 
the Clery Act.” 19  However, because Clery Act “campus safety and crime prevention” 
investigations are admittedly conducted by the Federal Student Aid's Clery Act Compliance 
Team (CACT), the proliferation of Clery Act investigations does not necessitate increased OCR 
funding. Nether is it clear that the cited increase from 165 Title IX campus sexual violence 
complaints in 2015 to 210 under investigation as of March 2016 warrants a nearly 30% increase 
in OCR’s 2017 budget, since OCR’s estimated increase in total complaints for 2016 is under 
5%, and campus sexual violence complaints comprise 2- 5.5% of all OCR complaints.20 

According to the March 17th Letter, the post-2009 increase in Title IX investigations is the result 
of OCR’s need to compel institutions “to eliminate sexual harassment … prevent its recurrence 
and address its effects.” Though OCR is depicted as requiring an additional $30 million “to 
enforce laws currently on the books,” it is far from clear that any legally issued OCR Title IX 
laws, regulations or guidance precipitated the post-2009 increase in investigations. In fact, OCR 
last issued Title IX mandates in compliance with the APA in 1997 and 2001,21 years before the 
2009-2015 increase in investigations cited as justification for additional funding. Aside from 
Clery Act disclosure and reporting requirements (which are the responsibility of the CACT), 
almost all of the cited Title IX objectives are accomplished primarily through OCR’s unlawfully-
mandated disciplinary policies and procedures, such as those imposed by the 2011 DCL.22  

The reality is that the post-2009 flood of Title IX investigations is more likely the result of 
complaints filed by students displeased with the outcome of disciplinary proceedings --- 
proceedings which are not entirely, as the Letter claims, based on “laws currently on the books,” 
or “regulations” expanding “the scope of Clery Act requirements,” but are rather those 
conducted by postsecondary institutions in accordance with OCR’s non-regulatory “guidance.” 
Additional funding will only reward OCR’s renegade habits by financing its ever-increasing 
investigations of institutions for violations of OCR-invented policies and procedures which even 
OCR officials have admitted those institutions were not legally obligated to implement.23  

																																																								
16 Marco Rubio Website https://marcorubio.com/news/marco-rubio-campus-sexual-assault-bill-due-process/. 
17 Lamb, Matt, “Professor group attacks Title IX Enforcement as violating academic freedom, due process,” The College Fix, March 
24, 2016, http://www.thecollegefix.com/post/26735/. 
18 Linhorst, Michael, “Rights Advocates Spar Over Policy on Sexual Assault,” Cornell Daily Sun, April 4, 2012, 
http://www.cornellsun.com/section/news/content/2012/04/04/rights-advocates-spar-over-policy-sexual-assault. 
19 According to the U.S. Senate Health, Education, Labor and Pensions Committee, OCR is strangulating colleges and universities 
with a “tidal wave” of regulatory and sub-regulatory guidance. HELP Press Release: “Bipartisan Group of Senators Announces 
Report on Simplifying Federal Regulations for America’s 6,000 Colleges and Universities; Chairman Alexander announces Feb. 24 
hearing on report recommendations to streamline and reduce federal regulations, while protecting students and taxpayers,” February 
12, 2015, http://www.help.senate.gov/newsroom/press/release/?id=c82d8c2e-36eb-4b32-89f4-5c32c3f2dd68&groups=Chair. 
20 The March 17th Letter states that OCR received 165 Title IX campus sexual violence complaints in 2015, and 210 as of March 
2016. OCR’s total for 2015 complaints of all types was 10,392 (165 Title IX campus sexual violence complaints = less than 2%), 
and OCR estimates 10,900 in 2016 (5.5%, assuming there will be 600 total Title IX sexual violence complaints in 2016). OCR Fiscal 
Year 2017 Budget Request, charts at pp. Z-13, Z-22. https://www2.ed.gov/about/overview/budget/budget17/justifications/z-ocr.pdf. 
21 See supra, notes 4 and 5. 
22 Other than timely written notice and equal treatment, neither the 1990 Clery Act nor its regulations, which focus on reporting, 
transparency and the creation of prevention programs, require institutions to implement specific disciplinary procedures or adopt 
extralegal definitions of sexual violence, as did OCR directives. See Campus SaVE Act, http://campussaveact.org and Regulations, 
Fed. Register, Vol. 79, No. 202, Part III, October 20, 2014, https://www.gpo.gov/fdsys/pkg/FR-2014-10-20/pdf/2014-24284.pdf. 
23 Dept. of Education officials have acknowledged the 2011 DCL and other OCR guidance are not legally binding nor do they “have 
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Conclusion 

For the foregoing reasons, FACE requests that this Subcommittee reject any appeals for 
additional OCR funding, such as the March 17th Letter, which will allow OCR to enforce 
directives issued in violation of the APA, or whose provisions are contrary to preexisting law or 
judicial precedent. 24  FACE also asks that the grant of any additional OCR funding be 
conditioned upon OCR adhering to the following: 

1. Affirm the U.S. Supreme Court’s Davis v. Monroe definition of sexual harassment for which 
institutions are responsible,25 as that which is “severe, pervasive, and objectively offensive.” 

2. Reassure institutions that settlement agreements with other individual institutions are not 
“blueprints” for or binding upon them. 

3. Bring all previous noncompliant OCR mandatory directives into compliance with the APA by: 
• Notifying impacted institutions of proposed regulations and affording them the 

opportunity to provide comments regarding their practicality, cost and reasonableness.  
• Subjecting all future directives intended as regulations to applicable APA procedures. 
• Rewriting past mandatory OCR “guidances” or directives to omit obligatory language, 

unless their terms are within the scope of or interpret preexisting regulations or statutes.        
4. Require due process procedures such as those recommended by the Safe Campus Act in 

any additional campus sexual assault legislation or regulations.26 
5. Present particularized findings in any institutional Title IX investigations before sanctions are 

threatened or imposed, or before the institution’s name is publicized. 
 
FACE urges this Subcommittee to hold OCR accountable for its overreach by refusing requests 
to fund OCR’s extra-legal micromanaging of postsecondary institutional disciplinary policies. 
 

 
Respectfully submitted on behalf of Families Advocating for Campus Equality,  
 
 
Sherry Warner Seefeld                                    Cynthia P. Garrett, Esq.                      
FACE President & Cofounder                                  FACE Director & Advocacy Chair       
facecampusequality@gmail.com                             cgarrett101@gmail.com 
    
Allison B. Strange                                      Andrew T. Miltenberg, Esq.                
FACE Vice President & Director                               Nesenoff & Miltenberg, LLP                
allison@sturmcont.com                                            FACE Director  
                  Amiltenberg@nmllplaw.com  
Shelley Dempsey, Esq.  
FACE Director                                            Dianna Thompson  
dempseymom@gmail.com                                       FACE Advisor & Advocacy 
                                                                                  dthompson2232@gmail.com 
 
 

Please direct questions to Cynthia P. Garrett, Esq., at cgarrett101@gmail.com or 619-823-5378. 
																																																																																																																																																																																			

the force of law.” Cohn, Joseph, “Department of Education’s Overreach Questioned by Senator Lamar Alexander,” FIRE, 
September 30, 2015, https://www.thefire.org/department-of-educations-overreach-questioned-by-senator-lamar-alexander/; Schow, Ashe, 
GOP congresswoman questions Ed. Dept. nominee on campus sexual assault, Washington Examiner, February 24, 2016, 
http://www.washingtonexaminer.com/gop-congresswoman-questions-ed.-dept.-nominee-on-campus-sexual-assault/article/2584078. 
24 For example, CASA would expand OCR’s unlawful 2011 DCL policies, and, if enacted into law in its current form, would serve as 
a tacit endorsement of OCR’s overreach.  
25 See Davis v Monroe, supra, note 7. 
26 Safe Campus Act of 2015,	https://www.congress.gov/bill/114th-congress/house-bill/3403/text. 


