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Presenter
Presentation Notes
DISCUSS – road to TITLE IX cases.



Today’s Goal 

 Present “some” nuts and bolts for navigating campus 
disciplinary proceedings in accordance with new – 
and newly important - directives from Dept. Of Ed.’s 
Office of Civil Rights (OCR). 

Electronically provided reference materials 
1. OCR’s Sept. 22, 2017 Dear Colleague Letter 

(2017 DCL); 
2. OCR’s Sept. 22, 2017 Q&A on Campus Sexual 

Misconduct (2017 Q&A); 
3. OCR’s Jan. 19, 2001 Revised Sexual Harassment 

Guidance (2001 Guidance);  and 
4. Eric Rosenberg’s accompanying paper (Paper). 

Presenter
Presentation Notes
DISCUSS – how items 1-4 within factor into presentationDISCUSS – 2017 DCL not the equivalent of a CFR -  BUT – page 1 of 2017 DCL states:“The Department will solicit input from stakeholders and the public during that rulemaking process. In the interim, these questions and answers—along with the Revised Sexual Harassment Guidance previously issued by the Office for Civil Rights—provide information about how OCR will assess a school’s compliance with Title IX.”  Footnote 1 – to this sentence – cites to – among other things – 2001 Guidance.



Step One: in 
university level 
disciplinary 
proceeding 

• REVIEW COLLEGE’S 
POLICIES); 

• IDENTIFY HELPFUL LAW 
AND/OR REGULATIONS;  

• IDENTIFY VIOLATIONS OF 
CODES, LAWS AND/OR OCR 
GUIDANCE WITH FOCUS ON: 
2017 DCL;  2017 Q&A AND 
2001 GUIDANCE. 

Presenter
Presentation Notes
DISCUSS: how dozens of university policies I’ve reviewed – violate the letter – and/or spirit of 2017 Q&A and 2001 Guidance.GOAL – the accused wants to secure the colleges’ compliance with 2017 Q&A and 2001 Guidance New Standard of careDISCUSS – locating HOOK in college policies or publication to compel college to apply 2017 Q&A and 2001 Guidance.(i.e.) Policy states of suggest College follows OCR guidelinesEvidence that college was committed to enforcing 2011 DCL



Can Title IX disputes be resolved 
informally under 2017 Q&A? 

Page 4 of 2017 Q&A states: “[i]f all parties voluntarily agree to 
participate in an informal resolution that does not involve a full 
investigation and adjudication after receiving a full disclosure of the 
allegations and their options for formal resolution and if a school 
determines that the particular Title IX complaint is appropriate for such 
a process, the school may facilitate an informal resolution, including 
mediation, to assist the parties in reaching a voluntary resolution.” 

 But see, schools may reject requests for informal resolution because 
the 2001 Guidance states: “[i]n some cases, such as alleged sexual 
assaults, mediation will not be appropriate even on a voluntary 
basis.” 

Presenter
Presentation Notes
DISCUSS – examples of colleges rejecting mediation requests.DISCUSS – workarounds when colleges reject mediation requests.



Who has the burden of proof to 
establish a policy violation after the 
2017 Q&A? 

Page 4 of the 2017 Q&A notes: “[i]In every investigation  . . . the burden is 
on the school—not on the parties—to gather sufficient evidence to reach 
a fair, impartial determination as to whether sexual misconduct has 
occurred . . . .” 

 But see, 2001 Guidance do not identify who has the burden or proof in 
Title IX disciplinary proceedings. 

 

 

Presenter
Presentation Notes
DISCUSS – Page 4 of the 2017 Q&A  -  is NOT - “Burden of Proof”DISCUSS inherent conflict of interest that occurs if college has the burden or proof.DISCUSS – PAPER pages 20-29   = Burden of proof in Title IX lawsuits within context of Columbia decision and no McDonnell Douglas shifting at motion to dismiss stage.



How does the 2017 Q&A impact 
the standard of proof a school 
must apply?   

Page 5 of 2017 Q&A requires: “ . . .  either a preponderance of the 
evidence standard or a clear and convincing evidence standard.” 

Moreover, footnote 19 prohibits schools from imposing a lower standard 
of proof for Title IX allegations by noting: “[t]he standard of evidence for 
evaluating a claim of sexual misconduct should be consistent with the 
standard the school applies in other student misconduct cases.” 

 But see, 2001 Guidance is silent regarding standard of proof issues. 

 

Presenter
Presentation Notes
Footnote 19  of 2017 Q&A  - discusses - Doe v. Brandeis Univ., 177 F. Supp. 3d 561, 607 (D. Mass. 2016) (“[T]he lowering of the standard appears to have been a deliberate choice by the university to make cases of sexual misconduct easier to prove—and thus more difficult to defend . . .  [t]he lower standard may thus be seen, in context, as part of an effort to tilt the playing field against accused students, which is particularly troublesome in light of the elimination of other basic rights of the accused.”)DISCUSS – if university policies give students due process rights in non-Title IX case – argue that these rights should be provided in Title IX cases pursuant to footnote 19.



Can schools discipline students based 
on complainant’s  subjective beliefs 
after the 2017 DCL?   

Page 4 of 2017 Q&A requires colleges “objectively evaluate the 
credibility of parties and witnesses . . . .” 

Page 5 of the 2001 Guidance states: “OCR considers a variety of related 
factors to determine if a hostile environment has been created . . . OCR 
considers the conduct from both a subjective and objective 
perspective. In evaluating the severity and pervasiveness of the 
conduct, OCR considers all relevant circumstances, i.e., ‘the 
constellation of surrounding circumstances, expectations, and 
relationships.’ Schools should also use these factors to evaluate conduct 
in order to draw commonsense distinctions between conduct that 
constitutes sexual harassment and conduct that does not rise to that 
level.” 

 

Presenter
Presentation Notes
Page 6  of 2001 Guidance – allow for evidence of past sexual relations between the parties - - - because it defines “Relevant factors” as: “The degree to which the conduct affected one or more students’ education - The identity of and relationship between the alleged harasser and the subject or subjects of the harassment - The number of individuals involved - The age and sex of the alleged harasser and the subject or subjects of the harassment - The size of the school, location of the incidents, and context in which they occurred - Other incidents at the school - Incidents of gender-based, but nonsexual harassment.See also– endnote 39 – suggests a FOCUS ON Objective rather than subjective. “See Davis, 526 U.S. at 650 (conduct must be “objectively offensive” . . .  See Oncale, 523 U.S. at 81, in which the Court “emphasized … that the objective severity of harassment should be judged from the perspective of a reasonable person in the [victim’s] position, considering ‘all the circumstances,’” and citing Harris, 510 U.S. at 20, in which the Court indicated that a “reasonable person” standard should be used to determine whether sexual conduct constituted harassment. This standard has been applied under Title VII to take into account the sex of the subject of the harassment, see, e.g., Ellison, 924 F.2d at 878-79 (applying a “reasonable woman” standard to sexual harassment), and has been adapted to sexual harassment in education under Title IX, Patricia H. v. Berkeley Unified School Dist., 830 F.Supp. 1288, 1296 (N.D. Cal. 1993) (adopting a “reasonable victim” standard and referring to OCR’s use of it).”DISCUSS – Paper page 6-7 = caselaw related to objective standard.



What due process or free 
speech protections are found in  
2017 Q&A? Protections? 

2017 Q&A /page 2: 
 “ . . . . schools must . . . apply . . .  

rules in a manner that respects the 
legal rights of students . . . 
including . . .  court precedents 
interpreting . . . free speech.” 

2001 Guidance/ page 
22: 
 “The Constitution [] guarantees due 

process to students in public and State-
supported schools . . . Title IX must be 
interpreted consistent with any federally 
guaranteed due process rights . . . .” 

 “Title IX is [not] intended . . . to regulate 
the content of speech. OCR recognizes 
that the offensiveness of a particular 
expression as perceived by some 
students, standing alone, is not a legally 
sufficient basis to establish a sexually 
hostile environment under Title IX.” 

 

Presenter
Presentation Notes
DISCUSS:  neither 2017 Q&A nor 2001 Guidance pin “due-process” rights to specific OCR or Court decisionsDISCUSS:  Court’s rejection of attempts by accused students at private colleges to seek protections under OCR’s “due process” language in 2011 DCL.DISCUSS: benefits of searching Paper for – the words - due process – within context of how courts often bootstrap arguments in addressing motions to dismiss lawsuits filed by falsely accused. DISCUSS: 2001 Guidance do pin “free speech” rights to specific OCR or Court decisionsEndnote 114  Iota Xi Chapter of Sigma Chi Fraternity v. George Mason University, 993 F.2d 386 (4th Cir. 1993) (fraternity skit in which white male student dressed as an offensive caricature of a black female constituted student expression)Endnote 119: Iota Xi, 993 F.2d 386 (holding that, notwithstanding a university’s mission to create a culturally diverse learning environment and its substantial interest in maintaining a campus free of discrimination, it could not punish students who engaged in an offensive skit with racist and sexist overtones).



How are interim measures (IM) 
addressed in 2017 Q&A? 

1. IM’s “include counseling, extensions of time or other 
course-related adjustments  . . . and other similar 
accommodations.” 

2. IM are “appropriate . . . [both] prior to an investigation 
or while an investigation is pending.” 

3. In implementing IM, “a school may not . . . favor one 
party over another, nor . . . make such measures 
available only to one party.” 

4. In employing IM, a school shall “mak[e] every effort to 
avoid depriving any student of her or his education.”   
 But see, 2001 Guidance silent on IM for accused 

students. 

Presenter
Presentation Notes
DISCUSS – Interim Measure definition DISCUSS – experience in requesting accommodations for disabilities DISCUSS – clients being forced to move off campus – and not attend any mutual classes with accuser.LOOK OUT – 2001 Guidance silent on IM for accused students – see page 16 of 2001 Guidance: “It may be appropriate for a school to take interim measures during the investigation of a complaint. For instance, if a student alleges that he or she has been sexually assaulted by another student, the school may decide to place the students immediately in separate classes or in different housing arrangements on a campus, pending the results of the school’s investigation.”DISCUSS:  PAGE 49-50 of paper / OCR’s WESLEY COLLEGE Decision - - FOUND Wesley College violated Title IX in part – because - accused student is not: (a) “given an opportunity to share his version of events and to benefit from an investigation of the accuracy of that version of events;” and (b) “provided with the opportunity to challenge evidence that the College relied upon in imposing his interim suspension.”  



What “notice” requirements 
exist in the 2017 Q&A? 

Page 4 of 2017 Q&A notes once school: “decides to open an 
investigation that may lead to disciplinary action against the 
responding party, a school should provide  . . . sufficient details . . . 
[which] include the identities of the parties involved, the specific 
section of the code of conduct allegedly violated, the precise 
conduct allegedly constituting the potential violation, and the date 
and location of the alleged incident.” 

 But see, the supporting 2001 Guidance cited by the 2017 Q&A only 
discuss the “the rights of the accused individual to receive 
information about the accuser and the allegations if a formal 
proceeding with sanctions may result.”  

Presenter
Presentation Notes
DISCUSS why the notice requirements in 2017 Q&A are critical.Upstate NY case / 1st true notice occurred after “responsibility finding” / witnesses identified as Students A - HDISCUSS – Paper – word search for “notice”- most contain information relevant to OCR’s new notice requirement.John Doe v. Brandeis Univ., 177 F. Supp. 3d 561 (D. Mass. 2016) [Notice, Hearing, Counsel, Confrontation, Appeal]“I don’t understand how a university, much less one named after Louis Brandeis, could possibly think that that was a fair procedure to not allow the accused to see the accusation.”DISCUSS work around when college refuses to provide notice – Polygraphs - If policies allow accused to provide evidence at a later date – the accused may want to exercise that right until college provides sufficient elements of accuser’s allegations.



How does the 2017 Q&A address an 
accused’s time to prepare for 
encounters with the school? 

Page 4 of the 2017 Q&A states that once a school: “decides to open 
an investigation that may lead to disciplinary action against the 
responding party, a school should provide  . . . sufficient details and [] 
sufficient time to prepare a response before any initial interview.” 

 But see, supporting 2001 Guidance cited by 2017 Q&A do not 
address an accused’s time to prepare for encounters with the 
school. 

Presenter
Presentation Notes
DISCUSS  how colleges – sandbag accused students’ ability to prepare for initial interview or hearing. DISCUSS – Paper – word search for “notice”-  includes court decisions finding 24 hours notice is enough time for student to prepare for hearing.



Can schools restrict the accused’s 
gathering of evidence after the 
2017 Q&A? 

2017 Q&A notes: “[r]estricting the ability of either party to discuss the 
investigation (e.g., through ‘gag orders’) is likely to deprive the parties of 
the ability to obtain and present evidence or otherwise to defend their 
interests and therefore is likely inequitable.” 

 But see, supporting 2001 Guidance cited in 2017 Q&A does not 
explicitly prohibit a school’s restrictions of a party’s ability to obtain 
and present evidence. 

 

Presenter
Presentation Notes
DISCUSS – examples of barriers colleges erected to prohibit accused from gathering evidenceDISCUSS – 3rd party work arounds when colleges impose gag orders



How does the 2017 Q&A 
address the accused’s response 
to allegations of misconduct?  

Page 5 of 2017 Q&A states: “parties should have the opportunity to 
respond to the report in writing in advance of the decision of 
responsibility and/or at a live hearing to decide responsibility.” 

 

See also page 20 of 2001 Guidance which note: “Investigations must 
be adequate, reliable and impartial, including the opportunity for 
both parties to present witnesses and other evidence.” 

 

Presenter
Presentation Notes
DISCUSS importance of assisting accused prepare written statements, open and closing statements, and questions for the accuser and witnesses.DISCUSS – Paper page 56 / ghostwriting stragies.DISCUSS -  OCR 2014 Q&A – page 38 – gave schools ability to screen questions – arguably – this is gone.



What type of investigation is 
required by 2017 Q&A?  

Page 4 of 2017 Q&A mandates: “[a]n equitable investigation” by “a 
trained investigator” who must “objectively evaluate the credibility of 
parties and witnesses, synthesize all available evidence—including 
both inculpatory and exculpatory evidence—and take into account 
the unique and complex circumstances of each case. 

 2001 Guidance provides some guidance for the 2017 Q&A 
“credibility” and “exculpatory” mandates. 

Presenter
Presentation Notes
DISCUSS – throughout Paper – you will find discussions of caselaw evaluating – arguments based on biased investigation and training materials. DISCUSS – asking for training materials.DISCUSS how – “take into account the unique and complex circumstances of each case”  = introduction of past sexual interactions between parties.DISCUSS how – page 9 of 2001 Guidance allow introduction of past false claims  by stating: “the student’s claim will be weakened if he or she has been found to have made false allegations against other individuals.”DISCUSS:  how accused needs to see accuser in order to evaluate “credibility”EXAMPLE: Page 9 of 2001 Guidance states:  “determinations should be made based on the totality of the circumstances. The following types of information may be helpful in resolving the dispute:Statements by any witnesses to the alleged incident.Evidence about the relative credibility of the allegedly harassed student and the alleged harasser. For example, the level of detail and consistency of each person’s account should be compared in an attempt to determine who is telling the truth. Another way to assess credibility is to see if corroborative evidence is lacking where it should logically exist.”“Evidence about whether the student claiming harassment filed a complaint or took other action to protest the conduct soon after the alleged incident occurred. However, failure to immediately complain may merely reflect a fear of retaliation or a fear that the complainant may not be believed rather than that the alleged harassment did not occur.Other contemporaneous evidence. For example, did the student claiming harassment write about the conduct and his or her reaction to it soon after it occurred (e.g., in a diary or letter)? Did the student tell others (friends, parents) about the conduct (and his or her reaction to it) soon after it occurred?



What does the 2017 Q&A have to say 
about the relevance of criminal 
investigations? 

Page 1 of 2017 DCL noted the 2011 DCL: “forbade schools from 
relying on investigations of criminal conduct by law-enforcement 
authorities to resolve Title IX complaints.”  

But this limitation no longer exists because the 2001 Guidance states: 
“[p]olice investigations or reports may be useful in terms of fact 
gathering. However . . . police investigations or reports may not be 
determinative of whether harassment . . . and do not relieve the 
school of its duty to respond promptly and effectively.” 

Presenter
Presentation Notes
DISCUSS – how helpful criminal investigation documentation has been in defending students at university level.(i.e.) conflicting statements by accuser and witnessesDISCUSS – Paper Footnotes 215 – 255 – 292 – 295 – 299 = discussions of overlap between university disciplinary proceedings and criminal proceedings.



What is the status of cross-
examination and attorney 
participation after 2017 DCL?  

Page 1 of the 2017 DCL took raised concerns about the 2011 DCL’s 
Letter “discourage[ing] cross-examination by the parties . . . .” 

As a result, page 5 of the 2017 Q&A gives the accused the right to 
cross-examination if the school allows the accuser to engage in 
cross-examination.  

Similarly, page 5 notes: “[a]ny process made available to one party 
in the adjudication procedure should be made equally available to 
the other party (for example, the right to have an attorney or other 
advisor present and/or participate . . . or to submit questions to be 
asked of parties and witnesses).” 

Presenter
Presentation Notes
DISCUSS – Paper  - word search for “CROSS” to find how how courts are evaluating cross examination issues.



How must schools document 
evidence under the 2017 
Q&A? 

2017 Q&A states: “[t]he investigation should result in a written report 
summarizing the relevant exculpatory and inculpatory evidence.”  - 
AND - “The investigator(s), or separate decision-maker(s), with or without 
a hearing, must make findings of fact and conclusions . . . [i]f the 
complaint presented more than a single allegation of misconduct, a 
decision should be reached separately as to each allegation of 
misconduct.” 

 But see, neither 2001 Guidance nor C.F.R. mandate reports 
summarize exculpatory evidence and/or contain findings of fact 
and conclusions. For example, 34 C.F.R. 668.46(k)(3)(iv) requires 
schools to issue findings with a “the result [that] must also include the 
rationale for the result and the sanctions.” 

 

 

Presenter
Presentation Notes
DISCUSS – challenges in appealing decision that contains little or no findings of fact or rationale for findings and/or sanctions.



What information can the 
accused expect under the 
2017 Q&A? 

Page 4 of 2017 Q&A states: “[t]he reporting and responding parties and 
appropriate officials must have timely and equal access to any 
information that will be used during informal and formal disciplinary 
meetings and hearings.” 

 

Page 6 requires colleges provide “the results of the disciplinary 
proceeding” to “both parties” and “any changes to the result . . . 
notification must include any initial, interim, or final decision . . .  and the 
rationale for the result and the sanctions.” 

Presenter
Presentation Notes
DISCUSS – solid link to CFR citation in 2011 Q&A:Page 4’s footnote 16 cites 34 C.F.R. 668.46(k)(3)(i)(B)(3) which requires “timely and equal access to the accuser, the accused, and appropriate officials to any information that will be used during informal and formal disciplinary meetings and hearings.”  CFR citations for Page 6 are:34 C.F.R. 668.46(k)(2)(v) which requires “simultaneous notification, in writing, to both the accuser and the accused, of (A) The result of any institutional disciplinary proceeding . . .  (B) The institution's procedures for the accused and the victim to appeal . . . If such procedures are available; (C) Any change to the result; and (D) When such results become final.34 C.F.R. 668.46(k)(3)(iv) defines “Result” as “any initial, interim, and final decision by any official or entity authorized to resolve disciplinary matters within the institution. The result must include any sanctions imposed by the institution. Notwithstanding section 444 of the General Education Provisions Act ( 20 U.S.C. 1232g), commonly referred to as the Family Educational Rights and Privacy Act (FERPA), the result must also include the rationale for the result and the sanctions.”



Can the accuser appeal an 
adverse decision after 2017 
Q&A? 

Page 7 of 2017 Q&A states: “ . . . . the school may choose to allow 
appeal (i) solely by the responding party; or (ii) by both parties . . . .” 

 But see, page 5 notes: “[a]ny process made available to one party 
in the adjudication procedure should be made equally available to 
the other party. 

Presenter
Presentation Notes
DISCUSS:  my experience is that female accusers’ appeals are granted at a much higher rate than appeals filed by male accused.DISCUSS Footnote 30 of 2017 Q&A – discusses double jeopardy concerns triggered when accused has right of appeal:“OCR has previously informed schools that it is permissible to allow an appeal only for the responding party because “he/she is the one who stands to suffer from any penalty imposed and should not be made to be tried twice for the same allegation.” Skidmore College Determination Letter at 5, OCR Complaint No. 02-95-2136 (Feb. 12, 1996); see also Suffolk University Law School Determination Letter at 11, OCR Complaint No. 01-05-2074 (Sept. 30, 2008) (“[A]ppeal rights are not necessarily required by Title IX, whereas an accused student’s appeal rights are a standard component of University disciplinary processes in order to assure that the student is afforded due process before being removed from or otherwise disciplined by the University.”); University of Cincinnati Determination Letter at 6, OCR Complaint No. 15-05-2041 (Apr. 13, 2006) (“[T]here is no requirement under Title IX that a recipient provide a victim’s right of appeal.”).



What impact does the 2017 
Q&A have on sanctions?  

Page 6 of 2017 Q&A requires sanction factor in “the impact of 
separating a student from her or his education . . [and] must be made 
as a proportionate response to the violation.”  

and 

Put students on notice of possible sanctions by publishing the “sanctions 
that the institution may impose” with regard to Title IX offenses 

 These sanction guidelines substantially similar to CFR and 2001 
Guidance citations in 2017 Q&A. 

Presenter
Presentation Notes
Page 16 of 2001 Guidance require sanctions that are "reasonable, timely, age-appropriate, and effective corrective action, including steps tailored to the specific situation.”NOTE – endnotes cited in 2001 Guidance – discuss Title VII court decisions.  See,  (Gebser, 524 U.S. at 288; Bundy v. Jackson, 641 F.2d 934, 947 (D.C. Cir. 1981) (employers should take corrective and preventive measures under Title VII); accord, Jones v. Flagship Int’l, 793 F.2d 714, 719-720 (5th Cir. 1986) (employer should take prompt remedial action under Title VII).DISCUSS – PAPER pages 3-5 / address ability of male plaintiff to advance Title IX claim even if he violated policy – if  - college gave lessor sanction to female who engaged in same conduct as male student.



Does 2017 Q&A void the 2011 
DCL’s 30-60 day suggestion for 
completing Title IX proceedings? 

Page 3 of 2017 Q&A states:  “There is no fixed time frame under which 
a school must complete a Title IX investigation . . . [rather schools 
should engage in a] good faith effort to conduct a fair, impartial 
investigation in a timely manner . . . .” 

 But see, schools to continue to impose 30-60 day deadlines 
because the 2001 Guidance does not provide guidance on how 
many days schools should take to complete a Title IX proceeding.  

Presenter
Presentation Notes
DISCUSS – practical barriers to 30-60 day requirementDISCUSS POTENTIAL CONFLICT BETWEEN 2017 DCL and 2001 Guidance:2017 DCL – page 1 - seemed to raise concerns that the 2011 DCL “provided that any due-process protections afforded to accused students should not “unnecessarily delay” resolving the charges against them.”BUT SEE - 2001 Guidance, page 22 states essentially the same thing: “Of course, schools should ensure that steps to accord due process rights do not restrict or unnecessarily delay the protections provided by Title IX to the complainant.”



Evidence 
gathering with 
eye towards 
litigation and 
rights afforded 
under OCR’s 
2017 directives 

• FACT WITNESS AFFIDAVITS; 
• INSTITUTIONAL AND KEY 

PLAYER GENDER BIAS 
EVIDENCE; AND 

• GENDER BIAS WITNESS 
AFFIDAVITS. 
 

Presenter
Presentation Notes
DICUSS bullets as sample of evidence that may help advance Title IX lawsuits.



Common Title IX Claims  

 Erroneous outcome;  
 Selective enforcement/hostile; 

environments; and/or 
 Retaliation. 
 

Presenter
Presentation Notes
PAPER – provides extensive detail on – how courts evaluate these claims. DISCUSS EACH GENERALLYDISCUSS KEY – GENDER BIAS LEGAL DISPUTE – Columbia – Second Circuit vs. Cummins – Sixth Circuit.GENDER BIAS generally proved by: (a) gender bias by adjudicators; (b) pattern and practice; or (3) federal pressure/OCR investigations.Court decisions all over the map – four of mine – Salisbury/information and beliefOSU – client disciplined around time of high profile band director lawsuit & OCR investigationMiami / DISCUSS appeal decided by / women guardian of consent / Affidavit from attorney about selective enforcement.DENISON / OCR investigation / 1000 girls



Raising bias and/or conflict of 
interest challenges after 2017 
Q&A 

2017 Q&A notes:  “[a] person free of actual or reasonably perceived 
conflicts of interest and biases for or against any party must lead the 
investigation on behalf of the school. Schools should ensure that 
institutional interests do not interfere with the impartiality of the 
investigation.” 

Similarly, on page 5, OCR cautions schools “to avoid conflicts of interest 
and biases in the adjudicatory process and to prevent institutional 
interests from interfering with the impartiality of the adjudication. 
Decision-making techniques or approaches that apply sex stereotypes 
. . . may violate Title IX . . . .” 

 But see, schools may reject parties’ conflict of interest or bias 
challenges because the 2001 Guidance does not address these 
issues.  

 

Presenter
Presentation Notes
DISCUSS:  inherent conflict of interest if College has “burden of proof.”Only way students can evaluate bias is if – stats are provided regarding investigators and adjudicators’ charging decisions and/or “responsibility findings.DISCUSS – victim centered investigationsVictims don’t lie - - - Don’t revictimize the victim - - - HOSTILE TO ACCUSED.Doe v. Columbia Univ., 831 F.3d 46 (2d Cir. 2016)(noting the investigator’s questioning of Plaintiff “was akin to cross- examination calculated to elicit a confession. She failed to tell him he could submit his own written statement to her or to the disciplinary panel, and failed also to advise him that he was entitled to seek the support of a student advocate. Nor did she advise him of resources available to him to aid him in the process.”).



Does the 2017 Q&A contemplate 
review of Title IX training materials and 
investigation techniques?  

Page 4 of 2017 Q&A states: “[t]raining materials or investigative 
techniques and approaches that apply sex stereotypes or 
generalizations may violate Title IX and should be avoided so that the 
investigation proceeds objectively and impartially.” 

 But see, supporting C.F.R. cited in 2017 Q&A does not require the 
production of these materials. 

 Similarly, the 2001 Guidance are silent on the production of training 
materials and/or investigative techniques. 

 

Presenter
Presentation Notes
DISCUSS – common sex stereotyping in “[t]raining materials or investigative techniques.Investigator told accused that he bet the accused like it when the accuser grabbed his penis without asking.Terms and language that portray men as aggressors in sex.



Defensive odds and ends – 
part 1  

 Goal: finding of innocence – or fall back position – discipline that 
College will agree to expunge at a later date. 

 Develop strategy for how advisor will: (a) assist during interviews 
and/or hearings; (b) get documents into record. 

 Support arguments with cites to code(s), law(s), and/or court 
decisions. 

 Caution:  If college refuses to correct major substantive and 
procedural errors, consider lawsuit seeking a restraining order 
stopping disciplinary procedure until errors are remedied. 

 Drafting questions for investigators and/or hearing panel to ask 
complainant and witnesses. 
 
 



Defensive odds and ends – 
part 2  
 Pitfalls of using text messages and social media; 

 Weigh benefits of limited disclosures when complaint alleges 
incapacitation caused accuser not to remember what 
happened;  

 Research college codes and state laws regarding recording 
meetings and phone calls between respondent and third-parties 
without notifying third-party of recording. 

 Consider polygraphs and/or SANE nurse to review medical 
records. 

 Address intoxication vs. incapacitation disputes with third party 
affidavits or toxicologists when possible 



Defensive odds and ends – 
part 3  

• Criminal charge concerns; 

• Disclose facts after allegations are presented to accused;  

• Remember to request interim measures when necessary and 
request information on interim measures provided to accuser; 

• bias or conflict challenges; 

• Move to excluding inappropriate evidence;  

• Create paper trial. 



Questions / and 
Contact 
Information  

 Eric Rosenberg, Esq. 
 Phone: 740.644.1027 
 Fax:  866.498.0811 
 Email: 

erosenberg@rosenbergball.
com 
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